STAFF REPORT

Application: Ordinance Amendment relating to the definition of “impervious surface” and the

limitations on such surfaces within the shoreland district. Proposed amendments
to be discussed include the modification or elimination of the definition of
“impervious surface” and a possible new definition of “semi-pervious surface”
and allowing for a process to allow the combination of impervious and semi-
pervious surfaces to exceed 25% lot coverage either administratively or by
conditional use permit in Section 22 of the Traverse County Land Use Ordinance.

Applicant: Traverse County Planning Commission

Agenda Item: 4(b)

Background Information:

Proposal: The proposal amending the ordinance relating to the limitations on impervious surfaces.
While the limitation of impervious surfaces covering no more than 25% of a property is in state rule
and cannot be amended without specific approval of the DNR Commissioner, the County could
amend its definition of impervious surface that is within the current ordinance as DNR Rule does not
have a required definition - only a definition suggested within their model ordinance (that the
County did previously adopt).

Specifically, the proposed amendments would modify the definition of “impervious surface” and
add a new definition of “semi-pervious surface as follows:

a. Impervious surface - A constructed hard surface that preventsercompletely or very nearly
completely retards entry of water into the soil and causes water to run off the surface in
greater quantities and at an increased rate of flow than prior to development, including
rooftops;-ceeks; -sidewalks; patios; swimming pools; parking lots; concrete, asphalt, block

retaining walls, gravel-driveways;-or-permeable-pavers; and other similar surfaces.

B. Semipervious surface - A constructed surface that prevents or retards entry of water into the
soil at a slower rate than pervious surfaces and causes water to run off the surface in heavy
rain events and at an increased rate of flow than prior to development, including decks;,
eravel driveways, loosely packed rock, fabric weed barriers designed to be pervious,
flagstone walkways or patios, boulder retaining walls, permeable pavers; and other similar
surfaces.

In addition, language would be added to the ordinance that would allow for the combination of
impervious surfaces and semi-pervious surfaces to exceed 25% by conditional use permit (a process
requiring a public hearing and opportunity for comment from neighbors or other interested parties
and the imposition of conditions of the approval).

That proposed language would read:
SECTION 22 SHORELAND DISTRICT
8.0  VEGETATION AND LAND ALTERATIONS
8.4 Stormwater Management.

8.41 General Standards:
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A. When possible, existing natural drainageways, and vegetated soil surfaces must
be used to convey, store, filter, and retain stormwater runoff before discharge to
public waters.

B. Development must be planned and conducted in a manner that will minimize
the extent of disturbed areas, runoff velocities, erosion potential, and reduce and
delay runoff volumes. Disturbed areas must be stabilized as soon as possible and
appropriate facilities or methods used to retain sediment on the site.

C. When development density, topography, soils, and vegetation are not sufficient
to adequately handle stormwater runoff, constructed facilities such as settling
basins, skimming devices, dikes, waterways, ponds and infiltration may be used.
Preference must be given to surface drainage, vegetation, and infiltration rather
than buried pipes and man-made materials and facilities.

8.42 Specific Standards:

A. Impervious surfaces of lots must not exceed 25 percent of the lot area. The
combination of impervious surfaces and semi-pervious surfaces may exceed 25
percent of the lot area only by conditional use permit, except that in no case shall
impervious surfaces by themselves exceed 25 percent of the lot area. In the
eranting of such a conditional use permit, the applicant shall be required to
demonstrate to the County that they have implemented stormwater best
management practices or taken advantage of natural topography (or a
combination of the two) to achieve a substantially similar amount of stormwater
runoff or less off of the property or into adjacent waterbodies than would occur
with 25% impervious coverage. The County may, at its discretion, require
evidence from a professional engineer or other qualified professional that this
requirement has been met.

B. When constructed facilities are used for stormwater management,
documentation must be provided by a qualified individual that they are
designed and installed consistent with the field office technical guide of the local
soil and water conservation district or the Minnesota Stormwater Manual, as
applicable.

C. New constructed stormwater outfalls to public waters must be consistent with
Minnesota Rules, part 6115.0231.

Planning Commission Action: The Planning Commission may recommend to the County Board
approval of the ordinance amendment, denial of the amendment, or tabling of the discussion for more
information or additional wording changes.

Staff Comments:

1. Any ordinance change to shoreland regulations is subject to review and approval by the Minnesota
Department of Natural Resources. If the Commission wishes to adopt new language, it may wish to
send the recommended language to the DNR prior to making any final recommendation to the
County Board. Alternatively, it could make a recommendation subject to DNR review and approval.
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2. As noted in the definition of “impervious surface” in their model ordinance, the DNR does
recommend local governments include decks, gravel driveways, pervious paver systems, etc. as 100%
impervious. Generally, in their guidance (in Staff’s experience) they recommend finding ways to
reduce impervious coverage to below 25% as they generally indicate that even 25% coverage can
have negative impacts on water quality and wildlife in lakes and streams. A copy of some DNR
guidance on impervious coverage and variances has been attached.

3. Staff has consulted with other County Zoning Administrators about whether any allow gravel
driveways to be considered pervious - rather than impervious (they were also asked about the
applicant’s suggestion of a driveway surface of the 6-8” of clean/washed stone). Most (about 3-4 of
the counties) responses indicate they count compacted gravel driveways as impervious (and would
count the stone driveway as impervious). One indicated they consider 90% of the surface as
impervious. Only Big Stone County has indicated that they do not count gravel driveways as
impervious (it appears their ordinance doesn’t define “impervious surface” at all).

4. To date, no written or verbal comments have been received by the Zoning Administrator regarding
the proposed ordinance amendment.

Applicable Statutes/Ordinances: See Appendix A.

Appendix A
Applicable Statutes and Ordinances

Minnesota Statutes
462.357 (2016) OFFICIAL CONTROLS: ZONING ORDINANCE.

Subd. 6. Appeals and adjustments.

Appeals to the board of appeals and adjustments may be taken by any affected person upon
compliance with any reasonable conditions imposed by the zoning ordinance. The board of
appeals and adjustments has the following powers with respect to the zoning ordinance:

(1) To hear and decide appeals where it is alleged that there is an error in any order,
requirement, decision, or determination made by an administrative officer in the enforcement of
the zoning ordinance.

(2) To hear requests for variances from the requirements of the zoning ordinance including
restrictions placed on nonconformities. Variances shall only be permitted when they are in
harmony with the general purposes and intent of the ordinance and when the variances are
consistent with the comprehensive plan. Variances may be granted when the applicant for the
variance establishes that there are practical difficulties in complying with the zoning ordinance.
"Practical difficulties," as used in connection with the granting of a variance, means that the
property owner proposes to use the property in a reasonable manner not permitted by the
zoning ordinance; the plight of the landowner is due to circumstances unique to the property
not created by the landowner; and the variance, if granted, will not alter the essential character
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of the locality. Economic considerations alone do not constitute practical difficulties. Practical
difficulties include, but are not limited to, inadequate access to direct sunlight for solar energy
systems. Variances shall be granted for earth sheltered construction as defined in section
216C.06, subdivision 14, when in harmony with the ordinance. The board of appeals and
adjustments or the governing body as the case may be, may not permit as a variance any use
that is not allowed under the zoning ordinance for property in the zone where the affected
person”s land is located. The board or governing body as the case may be, may permit as a
variance the temporary use of a one family dwelling as a two family dwelling. The board or
governing body as the case may be may impose conditions in the granting of variances. A
condition must be directly related to and must bear a rough proportionality to the impact
created by the variance.

394.36 (2016) NONCONFORMITIES

Subd. 5.Existing nonconforming lots in shoreland areas. (a) This subdivision applies to
shoreland lots of record in the office of the county recorder on the date of adoption of local
shoreland controls that do not meet the requirements for lot size or lot width. A county shall
regulate the use of nonconforming lots of record and the repair, replacement, maintenance,
improvement, or expansion of nonconforming uses and structures in shoreland areas according
to this subdivision.

(b) A nonconforming single lot of record located within a shoreland area may be allowed as
a building site without variances from lot size requirements, provided that:

(1) all structure and septic system setback distance requirements can be met;

(2) a Type 1 sewage treatment system consistent with Minnesota Rules, chapter 7080, can be
installed or the lot is connected to a public sewer; and

(3) the impervious surface coverage does not exceed 25 percent of the lot.

(c) In a group of two or more contiguous lots of record under a common ownership, an
individual lot must be considered as a separate parcel of land for the purpose of sale or
development, if it meets the following requirements:

(1) the lot must be at least 66 percent of the dimensional standard for lot width and lot size
for the shoreland classification consistent with Minnesota Rules, chapter 6120;

(2) the lot must be connected to a public sewer, if available, or must be suitable for the
installation of a Type 1 sewage treatment system consistent with Minnesota Rules, chapter 7080,
and local government controls;

(3) impervious surface coverage must not exceed 25 percent of each lot; and
(4) development of the lot must be consistent with an adopted comprehensive plan.

(d) A lot subject to paragraph (c) not meeting the requirements of paragraph (c) must be
combined with the one or more contiguous lots so they equal one or more conforming lots as
much as possible.

(e) Notwithstanding paragraph (c), contiguous nonconforming lots of record in shoreland
areas under a common ownership must be able to be sold or purchased individually if each lot
contained a habitable residential dwelling at the time the lots came under common ownership
and the lots are suitable for, or served by, a sewage treatment system consistent with the
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requirements of section 115.55 and Minnesota Rules, chapter 7080, or connected to a public
sewer.

(f) In evaluating all variances, zoning and building permit applications, or conditional use
requests, the zoning authority shall require the property owner to address, when appropriate,
storm water runoff management, reducing impervious surfaces, increasing setback, restoration
of wetlands, vegetative buffers, sewage treatment and water supply capabilities, and other
conservation-designed actions.

(g) A portion of a conforming lot may be separated from an existing parcel as long as the
remainder of the existing parcel meets the lot size and sewage system requirements of the
zoning district for a new lot and the newly created parcel is combined with an adjacent parcel.

Traverse County Regulations
SECTION 22 SHORELAND DISTRICT
3.0 ADMINISTRATION

3.5 Variances. Variances may only be granted in accordance with Minnesota Statutes, Section 394.27 and
are subject to the following:

3.51 A variance may not circumvent the general purposes and intent of this ordinance; and

3.52 For properties with existing sewage treatment systems, a certificate of compliance, consistent
with Minnesota Rules Chapter 7082.0700 Subp. 3, is required for variance approval. A sewage
treatment system shall be considered compliant if the only deficiency is the system’s improper
setback from the ordinary high water level.

3.7 Mitigation.

3.71 In evaluating all variances, conditional uses, zoning and building permit applications, the zoning
authority shall require the property owner to address the following conditions, when related to
and proportional to the impact, to meet the purpose of this ordinance, to protect adjacent
properties, and the public interest:

Advanced storm water runoff management treatment;
Reducing impervious surfaces;

Increasing setbacks from the ordinary high water level;
Restoration of wetlands;

Limiting vegetation removal and/or riparian vegetation restoration;

S E o mmy

Provisions for the location, design, and use of structures, sewage treatment systems, water
supply systems, watercraft launching and docking areas, and parking areas; and

J.  Other conditions the zoning authority deems necessary.

3.72 In evaluating plans to construct sewage treatment systems, roads, driveways, structures, or other
improvements on steep slopes, conditions to prevent erosion and to preserve existing vegetation
screening of structures, vehicles, and other facilities as viewed from the surface of public waters
assuming summer, leaf-on vegetation shall be attached to permits.

3.8 Nonconformities.
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3.81 All legally established nonconformities as of the date of this ordinance may continue, but will be
managed according to Minnesota Statutes, Sections 394.36 Subd. 5 other regulations of this
community for alterations and additions; repair after damage; discontinuance of use; and
intensification of use.

3.82 All additions or expansions to the outside dimensions of an existing nonconforming structure
must meet the setback, height, and other requirements of Sections 5.0 to 8.0 of this ordinance.
Any deviation from these requirements must be authorized by a variance.

8.0 VEGETATION AND LAND ALTERATIONS

8.4 Stormwater Management.
8.41 General Standards:

K. When possible, existing natural drainageways, and vegetated soil surfaces must be used to
convey, store, filter, and retain stormwater runoff before discharge to public waters.

L. Development must be planned and conducted in a manner that will minimize the extent of
disturbed areas, runoff velocities, erosion potential, and reduce and delay runoff volumes.
Disturbed areas must be stabilized as soon as possible and appropriate facilities or methods
used to retain sediment on the site.

M. When development density, topography, soils, and vegetation are not sufficient to adequately
handle stormwater runoff, constructed facilities such as settling basins, skimming devices,
dikes, waterways, ponds and infiltration may be used. Preference must be given to surface
drainage, vegetation, and infiltration rather than buried pipes and man-made materials and
facilities.

8.42 Specific Standards:
N. Impervious surfaces of lots must not exceed 25 percent of the lot area.

0. When constructed facilities are used for stormwater management, documentation must be
provided by a qualified individual that they are designed and installed consistent with the
field office technical guide of the local soil and water conservation district or the Minnesota
Stormwater Manual, as applicable.

P. New constructed stormwater outfalls to public waters must be consistent with Minnesota
Rules, part 6115.0231.
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