
Traverse County Board of Adjustment Hammer Variance Request 
March 11, 2026 4(a) - 1 

 

STAFF REPORT 
 

Application: Requests related to the construction of a new dwelling, attached garage, pool and 
patio. Approvals required include a Variance to allow for approximately 35% 
impervious coverage (max. 25% allowed) in a shoreland area of Lake Traverse. 

Applicant and 
Property Owner: 

Jay & Jolene Hammer 

Agenda Item: 4(a) 

 

Background Information:  

 Proposal: The proposal involves the construction of a new dwelling, attached garage and patio/in-
ground swimming pool to a property that was undeveloped until last year when a 42' x 64' storage 
building/garage and a 12' x 16' storage shed was constructed on the parcel along with a large gravel 
driveway/parking area. A large landscaping project also occurred just prior to the buildings being 
constructed via a variance and conditional use permit that involved sloping back a severely eroding 
steep bank/bluff and installing several large boulder retaining walls on the property. During the 
review and approval process for the variance/conditional use, the applicant's contractor and the 
applicant were alerted several times both verbally and in writing of the limitation on impervious 
coverage to 25% of the lot.  

Currently, without the proposed home, attached garage and patio/pool, the applicant's contractor 
indicates that impervious coverage is approximately 25,799 sq ft or 39% of the lot (the lot involved is 
actually two platted lots that the landowner's have developed as one). As part of their proposal to 
add the house, attached garage and patio/swimming pool, they have proposed to remove or reduce 
in size several areas of existing impervious including a gravel drive to the north of their 42' x 64' shed, 
a gravel area to the east of the same shed and the driving/parking area to the south of the shed. They 
calculate the new proposed impervious coverage as being about 34.8%. 

A survey of the lots and the existing/proposed impervious coverage has not been provided; the 
estimates are from the contractors measurements only.  

To help mitigate the additional impervious coverage, they have proposed a rain/garden/infiltration 
pond on the property to capture water from most of the impervious coverage on the parcel and allow 
it to infiltrate into the ground rather than runoff into the lake directly. They have also expressed a 
willingness to replace some or all of the gravel driveway with a driveway surface consisting of a 6” 
thick layer of clean/washed 1.5” uniform stone with another 1-2” of angular clean stone (with the 
concept being that this would either be considered a pervious surface (i.e. it may not meet the 
definition of impervious surface in the ordinance) or that it would help at least achieve the purpose 
of the limitations on impervious surfaces by allowing water to soak into the ground from that area 
rather than running off.  

The County's definition of impervious surface is the same as that in the DNR's model shoreland 
ordinance and states: 

"Impervious surface. A constructed hard surface that prevents or retards entry of water into the soil and 
causes water to run off the surface in greater quantities and at an increased rate of flow than prior to 
development, including rooftops; decks; sidewalks; patios; swimming pools; parking lots; concrete, asphalt, 
gravel driveways, or permeable pavers; and other similar surfaces." 



Traverse County Board of Adjustment Hammer Variance Request 
March 11, 2026 4(a) - 2 

 

 Location: 
o Property address: 5294 Island View Drive 
o Sec/Twp/Range: 2-125-49 
o Parcel number(s): 05-0017011 

 Zoning: Shoreland / Floodplain - Lake Traverse 78-0025P, (General Development lake) 

 Lot size: Approx. 65,700 sq ft (1.51 acres) according to original plat of the applicant's property. 

Existing Impervious Coverage: About 25,799.0 sq ft (39.27%) 

Proposed Impervious Coverage: About 23,073.0 sq ft (35.12%) 

 Septic System Status: The property is served by private sewer and water.  

 Natural Features: 

o Floodplain: The existing and proposed structures are not within an identified floodplain. 
The property does have floodplain on it, but only in the lowest parts of the lot near the 
shoreline. 

o Bluff/Steep Slopes: The lot does not contain a bluff. The lot contains steep slopes. The area 
of the proposed buildings is relatively flat - the steep slopes are the portion of the lot 
closest to the lake. 

o Wetlands: There are not wetlands that are likely to be impacted by the proposed 
improvement(s) to the property. 

o Current Shoreline Conditions: The shoreline of the property consists primarily of 
landscaped areas as approved in the 2024 conditional use permit and variance. 

 

Board of Adjustment Action: The Board of Adjustment may approve the variance request, deny the 
request(s), or table the request(s) if the Board should need additional information from the applicant.  If 
the Board should approve or deny the request, the Board should state the findings which support either 
of these actions. 
 

Staff Comments: 

1. The Planning Commission has recently discussed the definition of impervious coverage and noted 
that State Shoreland Rules do not define impervious surface - only the model DNR ordinance. While 
the Commission has expressed openness to defining impervious surface separately from "semi-
pervious" surfaces, such changes would require a zoning ordinance amendment that has not been 
done. As such, the current ordinance definition applies (a public hearing regarding potentially 
amending the ordinance has been added to the March 11 meeting as well, but until/unless that 
ordinance changes the gravel driveway surface needs to be considered impervious). 

2. Staff has consulted with other County Zoning Administrators about whether any allow gravel 
driveways to be considered pervious – rather than impervious (they were also asked about the 
applicant’s suggestion of a driveway surface of the 6-8” of clean/washed stone) . Most (about 3-4 of 
the counties) responses indicate they count compacted gravel driveways as impervious (and would 
count the stone driveway as impervious). One indicated they consider 90% of the surface as 
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impervious. Only Big Stone County has indicated that they do not count gravel driveways as 
impervious (it appears their ordinance doesn’t define “impervious surface” at all). 

3. To date, despite several requests by the Zoning Administrator, the DNR has not provided any 
comments on the variance request. It is possible they may comment prior to the public hearing. 

4. To date, no written and one verbal comments has been received by the Zoning Administrator 
regarding the proposed variance. The verbal comment was more questions about clarification and 
some general concern about not wanting removal any of the gravel driveway within the easement 
that provides access to the neighboring property owner beyond the Hammers. 

 

Staff Recommendation: Based on the findings of fact and discussion listed below, Staff recommends 
denial of the proposed  Variance given the findings of fact and the current definition of impervious 
coverage. 

If the application or some version of the application is approved, Staff would recommend consideration 
for the following conditions of approval (or tabling of the application to allow for review of revised plans 
consistent with the following): 

1. Erosion and sedimentation control measures must be installed and maintained until the 
construction areas have been stabilized. These shall include at a minimum silt fences between any 
areas of disturbance (if there will be any) and the lake as well as to any neighboring properties which 
are downslope of the disturbed areas. Once disturbed areas are no longer being used for construction 
purposes, these shall be covered with mulch, erosion control blankets, hydroseed or other forms of 
temporary cover until vegetation is re-established. 

2. Detailed construction plans for the proposed rain garden/infiltration pond, prepared by a qualified 
engineer, must be submitted and approved by the Zoning Administrator prior to its construction. 
These plans must include specific dimensions, a planting schedule, overflow mechanisms, and a 
long-term maintenance schedule, ensuring it effectively captures and infiltrates stormwater runoff 
from identified impervious surfaces. The plan must identify how the rain garden/infiltration pond 
will reduce runoff from the impervious surfaces on the lot to an equivalent amount that would occur 
with 25% impervious coverage on the lot and no stormwater management practices. 

3. All existing impervious surfaces identified for removal in the application (specifically the gravel 
drive to the north of the 42' x 64' shed, the gravel area to the east of the same shed, and the 
driving/parking area to the south of the shed) must be removed, and these areas restored with 
pervious surfaces, prior to the permitting of the new home/attached garage. Photographic evidence 
of this removal and restoration shall be provided and an on-site inspection by the Zoning 
Administrator shall be conducted to verify the removal and restoration. 

4. The applicant shall reduce their proposed impervious coverage by ____ sq ft. The applicant shall be 
free to choose how they achieve this reduction (i.e. removal of the pool/patio, downsizing the 
driveway/parking area further than previously suggested, downsizing the proposed new 
house/garage, etc. 

5. Upon completion of all construction, including the removal of existing impervious surfaces and the 
installation of new ones, a final certified survey documenting the actual impervious coverage must 
be submitted. If this final survey shows an impervious coverage greater than the approved _____%, 
the applicant will be required to remove additional impervious surfaces or implement further 
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mitigation measures as determined by the Zoning Administrator, who may consult with the Board 
of Adjustment. 

6. No additional impervious surfaces, structures, or expansions that would increase the total 
impervious coverage beyond the approved limit shall be permitted on the property without first 
obtaining a new variance from Traverse County. 

7. The two platted lots comprising the subject property must be legally combined into a single parcel 
prior to the issuance of a permit for the construction of the dwelling/attached garage or any other 
structures. This shall include the filing of an Administrative Order by the Zoning Administrator with 
the County Recorder indicating that the two lots shall be considered one for the purposes of sale and 
development and compliance with County zoning and shoreland regulations. 

8. The applicant shall plant and maintain trees native to the area that promote the uptake of water 
from the ground so as to help further mitigate stormwater runoff, prevent erosion and screen the 
view of impervious surfaces on the lot from being seen from the lake. A minimum of ___  such trees 
shall be planted in areas between the top of the hillside and the lake and provide meaningful 
screening of the structures on the lot as viewed from the lake. All other recently landscaped areas in 
grass (with the exception of the grassed pathway allowing access to the shoreline) shall be planted 
with deep-rooted grasses or shrubs and be maintained in perpetuity to an unmowed condition and 
a height of at least six (6) inches. 

9. Current and future property owners shall be responsible to identify and comply with all other local, 
state and federal regulations applicable to their proposed use and alteration of their property. 

 

Applicable Statutes/Ordinances: See Appendix A. 
 
 

Findings of Fact: The following findings of fact are presented by Staff for consideration by the Board of 
Adjustment: 

1) Variances shall only be permitted when they are in harmony with the general purposes and 
intent of the official control. 

The spirit and intent of the relevant ordinances are as follows: 

The spirit and intent of the ordinance's limitation on lot coverage by impervious surfaces is to 
help minimize the amount of stormwater that runs off a property where it would be more likely 
to negatively impact nearby properties and public right-of-way. In shoreland areas, it is also 
intended to help protect lake water quality by allowing more stormwater runoff to infiltrate into 
the ground rather than into the lake.  

Findings Supporting Approval 

The proposed improvements would be in harmony with the general purpose and intent of the 
requirements because the proposed rain garden and infiltration pond significantly reduce 
stormwater runoff into the lake, directly supporting the official control's goal of protecting 
water quality and managing erosion, despite the exceedance of the impervious coverage 
percentage. 

Findings Supporting Denial 
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The proposed improvements would not be in harmony with the general purpose and intent of 
the requirements because the proposed 34.8% impervious coverage, which is nearly 10% above 
the 25% limit, goes against the general purpose of the official control to minimize stormwater 
runoff and protect water quality in the lake. The significant increase from the allowed 
maximum demonstrates a lack of harmony with the control's intent to limit hard surfaces and 
their environmental impacts and to promote consistency from one property to the next - 
especially on lots that are being developed for the first time. Further, the calculated impervious 
coverage by the applicant does not include any of the extensive retaining walls on the property, 
which could reasonably be interpreted to  fall within the definition of impervious coverage 
even though not explicitly mentioned. 

2) Variances shall only be permitted when they are consistent with the comprehensive plan.  

Findings Supporting Approval 

The granting of the requested variance(s) is not inconsistent with the Comprehensive Plan 
because it would represent an anticipated use within the relevant zoning district(s). A 
stormwater management plan is required as part of the approval so as to address issues related 
to stormwater concerns. 

Findings Supporting Denial 

The granting of the requested variance(s) would be inconsistent with the Comprehensive Plan 
because the application proposes impervious coverage of 34.8%, significantly higher than the 
25% allowed by the official control. This substantial increase in hard surfaces, which 
contributes to stormwater runoff, is inconsistent with the goals of the comprehensive plan to 
protect the lake's water quality and natural environment. 

3)  The property owner proposes to use the property in a reasonable manner not permitted by an 
official control. 

Findings Supporting Approval 

The proposed use of the property is reasonable because  the applicant is seeking to build a 
single-family home with an attached garage, patio, and swimming pool on their combined lots. 
These are, for the most part, typical uses of a residential shoreline property and their proposed 
stormwater plan would address the issues raised by the increased impervious coverage. 
Further, gravel surfaces - which account for much of the proposed impervious surface coverage 
- are generally semi-permeable. If the gravel surfaces were considered 50% impervious the lot 
coverage would drop to 18,748 sq ft or 28.5% total lot coverage. Further, some of those gravel 
surfaces are on a permanent ingress/egress easement that serves adjacent lots and must be 
maintained across the applicant's property despite their not needing those areas. If this 720 sq ft 
area were considered not part of the lot size or its lot coverage, the lot coverage percentage 
would drop to 27.7% - much closer to the legal limit. 

Findings Supporting Denial 

The proposed use of the property is not reasonable because the applicant's current impervious 
coverage already exceeds the 25% limit at 39%, and they were previously informed of this 
limitation. The proposal to add a new home, attached garage, patio and pool, resulting in 34.8% 
impervious coverage, despite some proposed reductions, indicates a continued desire to 
develop the property at an intensity that is not reasonable given the established official controls 
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and previous communications of those limits. The applicant could further reduce impervious 
coverage on the lot by limiting proposed uses that could be considered extraneous and 
unnecessary for reasonable use of the property - such as reducing the pool/patio to a much 
smaller patio area (or eliminating it completely) and reducing the existing driveway/turning 
area to a much smaller area and/or moving the house closer to the road and/or existing shed. 

4)  The plight of the landowner is due to circumstances unique to the property not created by the 
landowner. 

Findings Supporting Approval 
The plight of the landowner is due to factors that they did not create because the unique 
physical characteristics of the combined lots, including the severely eroding bluff that required 
extensive prior landscaping and retaining walls, present difficulties in developing the property 
with standard residential amenities, and not having a home on the property at the present time. 

Findings Supporting Denial 

The plight of the landowner is due to factors that they created themselves because they started 
from an undeveloped lot that is adequately sized to allow for a reasonable home and use of the 
lot while staying within the 25% limit. They have built an unusually large shed and 
driveway/parking area on their property and are proposing a large patio/pool area that 
exceeds what is normally present on other similarly sized lots on Lake Traverse. As such, they 
have created the circumstances that lead to the requested variance and there are no unique 
physical characteristics of the land that create the need for the variance - even if accounting for 
the easement driveway that runs through their land. 

5) The variance, if granted, will not alter the essential character of the locality.  

Findings Supporting Approval 

The essential character of the area would not be altered because both the current area and the 
proposed use are residential in character and there are other properties along Lake Traverse 
that have large sheds along with a home and attached garage. 

Findings Supporting Denial 

The essential character of the area would be altered because granting a variance for 
approximately 34.8% impervious coverage in a shoreland area on a previously undeveloped lot 
would establish a precedent for significantly exceeding the 25% limit with the development of 
other lots - developed or undeveloped. This could encourage similar high-intensity 
development, cumulatively altering the essential character of the locality, which is intended to 
maintain lower impact development to protect the lake and its natural surroundings. 

6) Economic considerations alone do not constitute practical difficulties.  

Findings Supporting Approval 

Economic considerations are not the only reason the applicant cannot meet the requirements of 
the ordinance because the applicant is seeking to build a home on the property and the cost of 
complying with the ordinance is not the primary driver of the request. Instead, it is primarily 
about making a home and attached garage fit on the property given the limitations created by 
the existing shed and driveway/parking area and the steep slopes on the lot. 

Findings Supporting Denial 
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Economic considerations are the only reason the applicant cannot meet the requirements of the 
ordinance because they began with an undeveloped lot and could have designed their 
improvements so as to comply with the 25% limitation. Complying with the variance is 
possible but not desired primarily because it would cost large amounts of money to completely 
reconfigure the buildings on the lot (or remove or downsize existing buildings) and because the 
primary consideration of the applicant is maximizing the value of their property. 
 
{"value":"The application does not present any unique physical constraints that prevent the 
property from meeting the 25% impervious coverage standard. The difficulty arises from the 
landowner's desire to add more structures to an already extensively developed property, which 
is currently at 39% impervious coverage. This reflects a preference for further development, not 
a practical difficulty caused by the land itself."} 

7) No variance may be granted that would allow any use that is not allowed in the zoning district 
in which the subject property is located.  

Findings Supporting Approval 

The proposed use (a residential dwelling with residential accessory structures) is identified as a 
permitted use in the zoning district where the applicant's property is located. 

Findings Supporting Denial 

None 

 

Appendix A 

Applicable Statutes and Ordinances 

Minnesota Statutes  

462.357 (2016) OFFICIAL CONTROLS: ZONING ORDINANCE. 

Subd. 6. Appeals and adjustments. 

Appeals to the board of appeals and adjustments may be taken by any affected person upon 
compliance with any reasonable conditions imposed by the zoning ordinance. The board of 
appeals and adjustments has the following powers with respect to the zoning ordinance: 

(1) To hear and decide appeals where it is alleged that there is an error in any order, 
requirement, decision, or determination made by an administrative officer in the enforcement of 
the zoning ordinance. 

(2) To hear requests for variances from the requirements of the zoning ordinance including 
restrictions placed on nonconformities. Variances shall only be permitted when they are in 
harmony with the general purposes and intent of the ordinance and when the variances are 
consistent with the comprehensive plan. Variances may be granted when the applicant for the 
variance establishes that there are practical difficulties in complying with the zoning ordinance. 
"Practical difficulties," as used in connection with the granting of a variance, means that the 
property owner proposes to use the property in a reasonable manner not permitted by the 
zoning ordinance; the plight of the landowner is due to circumstances unique to the property 
not created by the landowner; and the variance, if granted, will not alter the essential character 
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of the locality. Economic considerations alone do not constitute practical difficulties. Practical 
difficulties include, but are not limited to, inadequate access to direct sunlight for solar energy 
systems. Variances shall be granted for earth sheltered construction as defined in section 
216C.06, subdivision 14, when in harmony with the ordinance. The board of appeals and 
adjustments or the governing body as the case may be, may not permit as a variance any use 
that is not allowed under the zoning ordinance for property in the zone where the affected 
person”s land is located. The board or governing body as the case may be, may permit as a 
variance the temporary use of a one family dwelling as a two family dwelling. The board or 
governing body as the case may be may impose conditions in the granting of variances. A 
condition must be directly related to and must bear a rough proportionality to the impact 
created by the variance. 

394.36 (2016) NONCONFORMITIES 

Subd. 5.Existing nonconforming lots in shoreland areas. (a) This subdivision applies to 
shoreland lots of record in the office of the county recorder on the date of adoption of local 
shoreland controls that do not meet the requirements for lot size or lot width. A county shall 
regulate the use of nonconforming lots of record and the repair, replacement, maintenance, 
improvement, or expansion of nonconforming uses and structures in shoreland areas according 
to this subdivision. 

(b) A nonconforming single lot of record located within a shoreland area may be allowed as 
a building site without variances from lot size requirements, provided that: 

(1) all structure and septic system setback distance requirements can be met; 

(2) a Type 1 sewage treatment system consistent with Minnesota Rules, chapter 7080, can be 
installed or the lot is connected to a public sewer; and 

(3) the impervious surface coverage does not exceed 25 percent of the lot. 

(c) In a group of two or more contiguous lots of record under a common ownership, an 
individual lot must be considered as a separate parcel of land for the purpose of sale or 
development, if it meets the following requirements: 

(1) the lot must be at least 66 percent of the dimensional standard for lot width and lot size 
for the shoreland classification consistent with Minnesota Rules, chapter 6120; 

(2) the lot must be connected to a public sewer, if available, or must be suitable for the 
installation of a Type 1 sewage treatment system consistent with Minnesota Rules, chapter 7080, 
and local government controls; 

(3) impervious surface coverage must not exceed 25 percent of each lot; and 

(4) development of the lot must be consistent with an adopted comprehensive plan. 

(d) A lot subject to paragraph (c) not meeting the requirements of paragraph (c) must be 
combined with the one or more contiguous lots so they equal one or more conforming lots as 
much as possible. 

(e) Notwithstanding paragraph (c), contiguous nonconforming lots of record in shoreland 
areas under a common ownership must be able to be sold or purchased individually if each lot 
contained a habitable residential dwelling at the time the lots came under common ownership 
and the lots are suitable for, or served by, a sewage treatment system consistent with the 
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requirements of section 115.55 and Minnesota Rules, chapter 7080, or connected to a public 
sewer. 

(f) In evaluating all variances, zoning and building permit applications, or conditional use 
requests, the zoning authority shall require the property owner to address, when appropriate, 
storm water runoff management, reducing impervious surfaces, increasing setback, restoration 
of wetlands, vegetative buffers, sewage treatment and water supply capabilities, and other 
conservation-designed actions. 

(g) A portion of a conforming lot may be separated from an existing parcel as long as the 
remainder of the existing parcel meets the lot size and sewage system requirements of the 
zoning district for a new lot and the newly created parcel is combined with an adjacent parcel. 

 

Traverse County Regulations 

SECTION 22 SHORELAND DISTRICT 

3.0 ADMINISTRATION  

3.5 Variances. Variances may only be granted in accordance with Minnesota Statutes, Section 394.27 and 

are subject to the following:  

3.51 A variance may not circumvent the general purposes and intent of this ordinance; and 

3.52 For properties with existing sewage treatment systems, a certificate of compliance, consistent 

with Minnesota Rules Chapter 7082.0700 Subp. 3, is required for variance approval. A sewage 

treatment system shall be considered compliant if the only deficiency is the system’s improper 

setback from the ordinary high water level. 

3.7 Mitigation.  

3.71 In evaluating all variances, conditional uses, zoning and building permit applications, the zoning 

authority shall require the property owner to address the following conditions, when related to 

and proportional to the impact, to meet the purpose of this ordinance, to protect adjacent 

properties, and the public interest: 

A. Advanced storm water runoff management treatment; 

B. Reducing impervious surfaces; 

C. Increasing setbacks from the ordinary high water level; 

D. Restoration of wetlands; 

E. Limiting vegetation removal and/or riparian vegetation restoration; 

F. Provisions for the location, design, and use of structures, sewage treatment systems, water 

supply systems, watercraft launching and docking areas, and parking areas; and 

G. Other conditions the zoning authority deems necessary. 

3.72 In evaluating plans to construct sewage treatment systems, roads, driveways, structures, or other 

improvements on steep slopes, conditions to prevent erosion and to preserve existing vegetation 

screening of structures, vehicles, and other facilities as viewed from the surface of public waters 

assuming summer, leaf-on vegetation shall be attached to permits. 

3.8 Nonconformities.  
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3.81 All legally established nonconformities as of the date of this ordinance may continue, but will be 

managed according to Minnesota Statutes, Sections 394.36 Subd. 5 other regulations of this 

community for alterations and additions; repair after damage; discontinuance of use; and 

intensification of use.  

3.82 All additions or expansions to the outside dimensions of an existing nonconforming structure 

must meet the setback, height, and other requirements of Sections 5.0 to 8.0 of this ordinance. 

Any deviation from these requirements must be authorized by a variance. 

 

8.0 VEGETATION AND LAND ALTERATIONS 

 8.4 Stormwater Management. 

8.41  General Standards:  

A. When possible, existing natural drainageways, and vegetated soil surfaces must be used to 

convey, store, filter, and retain stormwater runoff before discharge to public waters. 

B. Development must be planned and conducted in a manner that will minimize the extent of 

disturbed areas, runoff velocities, erosion potential, and reduce and delay runoff volumes. 

Disturbed areas must be stabilized as soon as possible and appropriate facilities or methods 

used to retain sediment on the site. 

C. When development density, topography, soils, and vegetation are not sufficient to adequately 

handle stormwater runoff, constructed facilities such as settling basins, skimming devices, 

dikes, waterways, ponds and infiltration may be used. Preference must be given to surface 

drainage, vegetation, and infiltration rather than buried pipes and man-made materials and 

facilities. 

8.42  Specific Standards:  

A. Impervious surfaces of lots must not exceed 25 percent of the lot area. 

B. When constructed facilities are used for stormwater management, documentation must be 

provided by a qualified individual that they are designed and installed consistent with the 

field office technical guide of the local soil and water conservation district or the Minnesota 

Stormwater Manual, as applicable. 

C. New constructed stormwater outfalls to public waters must be consistent with Minnesota 

Rules, part 6115.0231. 

 


