MEMO
Date: February 2, 2011
To:

Alexandria Town Board

From: Ben Oleson, Community Growth Institute
Zoning Administrator, Alexandria Township
Re:

Zoning Administrator’s Report

The Planning Commission held one public hearings at its January 24, 2011 regular
meeting. The recommendations and background information related to the hearing(s)
are as follows:
Note: The Commission determined that the proposed conversion of the Broken
Arrow Resort (Public Hearing #1, below) to a cooperative form of ownership
should still be classified as a Commercial Planned Unit Development (PUD),
rather than a Residential PUD. At the end of the meeting, the Commission
requested that Staff contact the Township Attorney to see if she had any
concerns about this determination, since the definition of “Residential Planned
Unit Development” included “cooperatives”. Her response indicated that she did
feel it was proper and her response/reasoning is attached.

Public Hearing #1:
Application: Conditional Use to partially convert the existing resort to a seasonal
cooperative ownership structure.
Applicant:

John and Marjorie Spinner

Background: This agenda item was first heard at the November 2010 public hearing.
It was tabled at that time so the applicant could provide additional information about the
ownership structure, the location of proposed docking, and the location of parking areas.
The applicants are the owners of Broken Arrow Resort, located at 3408 State Highway
27E. They are seeking to maintain a portion of their property as a resort (i.e. nightly and
weekly rental of units) and maintain another portion of their resort to a co-op form of
ownership (i.e. where individuals could purchase a “share” in the co-op that would
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basically give them the right to an site for a dwelling unit and the land would be owned in
common by all the co-op members).
At the November 2010 meeting, the draft Declaration and the drawings submitted by the
applicant seemed to indicate that the property was going to be “split” in the sense that
there was going to be two different owners (one for the RV units and the Spinner’s home
and another set of owners for the cabins via an association). Still, it seemed that the
applicants desire was not to physically split the property into separate parcels and it was
this apparent contradiction that led to much of the discussion. Specifically, the
Commission wanted to know how this would all work in more detail.
Since the November meeting, Staff sent the applicant a letter detailing the concerns of
the Planning Commission (see attached), which the applicant passed on to his attorney.
Staff spoke with the attorney on the phone and received a written response (see
attached).
In short, the applicant’s proposal is now to have the ownership of the entire property to
be completely by an association. All of the units would be part of the association (and
“owned” by association members via a proprietary lease) and all of the remaining land
would be part of the “common area.” The applicant has submitted a new draft
declaration and a new drawing of how the property would layout consistent with this
understanding.
As Staff understands it, the Spinner’s (the “declarant”) will initially be the only members
of the association. They will then attempt to sell of cabin units and as they do so, new
members will be added to the association. Until units are sold, the Spinner’s would
rent/lease out units on a nightly, weekly or seasonal basis. This is essentially how the
property is operated now and has been for some time. Eventually, all of the units could
be sold/leased to new members of the Association until they were all sold and the
property would be managed by that Association.
The current resort contains 13 RV campsites, 7 cabins and 1 dwelling for the
owners/operators of the resort. Initially, Staff’s understanding is that the applicant is
only intending to sell the 7 cabins, while retaining ownership of the other units so that
they can be rented/leased out. However, there is nothing that would prevent the
applicant from selling any units they wished.
The primary zoning issue with this proposal is whether to regulate this property as a
commercial PUD, a residential PUD, or some mix of the two. The Commission discussed
this informally in May 2010 and during the November 2010 public hearing and it
seemed that there was some comfort with treating the property as a commercial
PUD/resort provided that the use of units was limited to spring, summer and fall
months.
Other areas of concern for the Commission, as expressed at the November meeting,
included a desire to ensure the lake is protected, wanting greater clarity on how docking
would be set up, ensuring that existing parking areas are not expanded beyond what
already exists, and ensuring that ownership, taxation and assessment issues would work
for the County Assessor’s office.
Finally, the Commission also noted the importance of ensuring that Douglas County, the
DNR, Douglas County Public Health and other agencies that may have an interest were
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involved in the process. Staff has had contact with all of these agencies at some point in
the process, including since the November meeting.
Current Alexandria Township ordinances clearly identify cooperatives as a residential
PUD (see next section below for that definition in the ordinance), which would
necessitate the removal of several of the existing cabins before it could be approved, as
per current Alexandria Township ordinances. This requirement is activated by the
“conversion” of a commercial PUD to a residential PUD.
However, because the applicant has instituted requirements in their Declaration that
limit use of the units to seasonal use (April – October), an argument can be made that
the use of the property will remain “transient” in nature – a key distinction made in the
ordinance between commercial (transient) and residential (non-transient) uses. Further,
the declaration allows for the possibility of unit owners to allow their units to be rented
out on a nightly or weekly basis by the declarant – further indicating that the use will not
be “residential” in nature.
Complicating matters somewhat are several other facts:
1. Douglas County, over the past 10-15 years, has approved similar changes in
ownership for resorts in other parts of the County. Staff has discussed with
Douglas County staff and while they wish to be made aware of what is being
proposed and addressed on this property, they recognized that this is a situation
that will not fit neatly into existing regulations and will need to involve some
judgment by the Township.
2. The DNR has recently adopted voluntary Alternative Shoreland Management
standards (that have not been adopted by Douglas County or Alexandria
Township) as well as updated draft Shoreland Rules (that would be mandatory,
but have not yet gone through the public hearing process or been adopted) that
attempt to clarify how situations like this are to be regulated. In Staff’s opinion
however, these attempts by the DNR do not fully address how to handle
situations like what is proposed at Broken Arrow and DNR staff has indicated
that these types of conversions seem to be somewhat limited to Douglas County
and maybe a few other counties and might need a more locally tailored solution.
3. A section of state statutes addressing “common interest communities” (of which a
cooperative is one type) states that “a zoning…regulation may not directly or
indirectly prohibit the common interest community form of ownership or impose
any requirement upon a common interest community…which it would not
impose upon a physically similar development under a different form of
ownership.” There has been debate around the state as to whether this statute
would require a local government to allow something like what has been
proposed for Broken Arrow.
4. There is also a section of state ordinance that requires local governments to allow
“resorts” to maintain their units, but not expand them. If a property met the
definition of “resort” under these statutes, the Township could not force them to
remove any as a condition of an approval. The definition of resort under these
statutes is listed in the “Applicable Regulations” below.
Planning Commission Recommendation: The Planning Commission recommends
this application be approved, with the following conditions of approval:
1. That this application be treated as a Commercial PUD provided that the use of
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the property and the dwelling units remains seasonal in nature (except that the
owner/operators dwelling unit may be year-round). The requirement of seasonal
use helps to ensure that the property continues to be used in a manner that is
more transient than non-transient and thus more closely fits with the definition
of a Commercial PUD.
2. That the applicant is limited to no more than eight docks for the cooperative and
resort properties combined. On these eight docks, no more than twenty-two (22)
spaces may be used for overnight mooring and the remainder must only be used
for daytime mooring.
3. That the maximum footprint (sq ft) for each of the units (cabins and RVs)
remains as it is today, as follows:
Unit 1
garage)
Unit 2
Unit 3

(incl. 2,646
523
481

Unit 4

862

Unit 5

696

Unit 6
Unit 7
Unit 8
Units 9-21

1,178
849
980
400 each, fully
collapsed

4. There shall be no increase in impervious surfaces anywhere on the parcel, beyond
what was identified in the 2005 survey by Nyberg Surveying and allowing for
parking spaces as detailed in the January 2011 drawing submitted by the
applicant. Non-building impervious surfaces (decks, parking areas, sidewalks,
etc…) shall be limited to that shown on the 2005 survey and 2011 sketch, unless
the association provides an alternative distribution of impervious surfaces to the
Township that does not result in a net increase.
5. The applicant shall maintain a stormwater retention area on the property such
that as much runoff as is feasible is directed to an area where it can infiltrate into
the ground rather than running off into the lake.
6. That all RV units, and any existing buildings which are torn down and rebuilt,
must meet a minimum 10 foot setback to an adjacent property line, except where
a lesser setback is allowed by state law when replacing, but not expanding,
existing permanent structures.
7. The existing fence along the south property line shall be maintained in perpetuity
by the landowner.
8. That the applicant works with Douglas County Public Health to ensure that their
resort license is converted to the Association, once the association is formally
created.
Findings of Fact: The Planning Commission adopted the following findings of fact in
support of its recommendation:
1.

The use will not create an excessive burden on existing parks,
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schools, streets and other public facilities and utilities which serve
or are proposed to serve the area:
Yes. The change in the ownership of several of the existing units will have
no significant impact on the use of parks, schools, streets or other public
facilities and utilities. Presumably, the sites would be used less often than
if they were rented out on a weekly or nightly basis.
2.

The use will be sufficiently compatible or separated by distance or
screening from adjacent agricultural or residentially zoned or
used land so that existing homes will not be depreciated in value
and there will be no deterrence to development of vacant land:
Yes. There is an existing fence along the south property line and Staff has
suggested a condition requiring that this fence be maintained. The east
property line is buffered by the presence of a steep slope that is heavily
wooded.

3.

The structure and site shall have an appearance that will not have
an adverse effect upon adjacent residential properties:
Yes. The appearance of the site will not change from what it has been for
over 30 years. A condition requiring a minimum 10 ft setback from
adjacent property lines should help to protect neighboring property
owners property values.

4.

The use in the opinion of the Town Board is reasonably related to
the overall needs of the Township and to the existing land use:
Yes. The proposed change in ownership will help to maintain at least
some of an existing resort/transient use facility, which is a use that helps
support the local tourist economy.

5.

The use is consistent with the purposes of the Zoning Ordinance
and the purposes of the zoning district in which the applicant
intends to located the proposed use:
Yes. While the site has a number of significant nonconformities, the
proposed partial change in ownership will create no increase in these
nonconformities. Further, consistent with state law, such nonconformities
are allowed to continue provided they are not expanded.
The area of the proposed development has been zoned as “Commercial
Shoreland.” The purpose of this district is:
“The Commercial Shoreland district is intended to provide opportunities
for existing commercial, recreationally oriented uses within the
shoreland area comprised of campgrounds, resorts, bars, restaurants,
marinas and similar water oriented uses that are compatible with the
natural resources of lakes and streams. Areas chosen for this district are
located where existing resorts or commercial planned unit developments
are located and in other areas deemed appropriate by the Township. The
zone is not intended to be established in an area where it is incompatible
with surrounding or nearby residential shoreland zones or where public
sanitary sewer service is not available.”

6.

The use is in conformance with the Comprehensive Plan of the
Township:
Yes. The comprehensive plan identifies the area of the proposed
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development in the Future Land Use Map as Urban Residential:
Urban Residential: The purpose of this land use category is to provide
opportunities for urban density housing in areas that are most readily served by
urban infrastructure and services. This category is intended for areas that are
currently served by Alexandria Area Sanitary Sewer District (ALASD)
infrastructure or are within the identified future service area of ALASD. Within
these areas, new residential development will be reviewed to ensure that the
proposed density, dimensions, and layout of lots will allow for the efficient use of
public infrastructure and the cost-effective provision of public services. A gross
urban density of two to three dwelling units per acre or higher is intended for
these areas. Proposed subdivisions that would create oversized lots would be
reviewed to allow for a transition to urban densities of housing in an orderly and
efficient manner. This may be accomplished through ghost platting, conservation
subdivision designs that cluster homes on urban-sized lots, provision of urban
sewer or road infrastructure at the time of development, or by other appropriate
means.
Typical “lot-block” or “conservation” subdivision designs are both considered
appropriate in these areas. Where sensitive or unique natural or cultural
resources, such as wetlands, shoreland, etc. are present, a conservation
subdivision design with lower densities that protects these resources may be
required. Long-term commercial/Light Industrial uses that are incompatible with
residential uses should not be allowed in this district. (Alexandria Township
Comprehensive Plan, p. 22)

While the proposed use is not (year-round, non-transient) residential, it
does not involve a change in the existing use of the property and would
not make the property less suitable for year-round non-transient
residential use in the future.
7.

The use will not create a traffic hazard or congestion:
Yes. The proposed work will not create road congestion or hazard any
worse than already exists. In fact, there may be a lesser impact since fewer
sites would be rented on a weekly or nightly basis.

8.

Other Relevant Findings:
a. This proposed use of the property cannot be neatly defined as a
“Residential PUD” nor a “Commercial PUD” because it would involve
elements of both uses. On balance, given the proposed limitation to
seasonal use, the use of the property would be more “transient” in nature
than “non-transient”.
b. The Township finds, based on statements of the applicant and local
knowledge, that the property has had eight docks, and a total of twenty
two (22) overnight mooring sites, for more than 30 years. The presence of
this number of docking slips, while nonconforming based on current
Commercial PUD regulations, is considered a legal nonconforming use.
c. Whether considered commercial or residential, the property is
nonconforming in several respects:
i. Density: Regardless of whether the property is considered a
Residential or a Commercial PUD, it exceeds current density
standards:
Residential

Commercial

Existing
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First Tier

2

6

6

Second Tier

3

5-6

13

Third Tier

0

0-1

2

ii. Impervious Coverage: Regardless of whether the property is
considered Residential or a Commercial PUD, it exceeds current
impervious standards:
Residential

Commercial

Existing

First Tier

25%

35%1

33.70%

Second Tier

25%

25%

39.25%

Third Tier

25%

25%

16.54%

Town Board Direction: The Town Board can accept the recommendation of the
Planning Commission, render a modified decision on the application, or send the request
back to the Commission for further review if additional information is needed. If the
decision is for approval or denial, findings of fact should be cited.

***********************************************************************************
If you have questions or concerns on the items in this report or any other issues, please
do not hesitate to contact us. You can reach me by email at
oleson@communtygrowth.net or by phone at 866-900-3064.

1

Only with an approved stormwater management plan.
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Ben Oleson
From:
Sent:
To:
Cc:
Subject:

Michelle Clark [MClark@tillittmccarten.com]
Friday, February 04, 2011 9:22 AM
Ben Oleson
Michelle Clark
RE: Commercial PUD application

Dear Ben:
I believe that the Planning Commission is on solid footing by not issuing a denial simply because “co‐op” is in the
residential category. Clearly, this use is does not fit that definition, even though the label is included as a residential
PUD. Using the Commercial PUD seems more appropriate in this case and regulations can be issued accordingly. I think
the Board making findings as to why this would be treated as commercial and not residential would be appropriate. All
of the reasons you’ve given are enough explanation.
Michelle L. Clark
Tillitt McCarten Johnson & Haseman Ltd.
801 Broadway P.O. Box 188
Alexandria, MN 56308
Office: 320‐762‐8171
Fax: 320‐762‐8830
E‐mail: mclark@tillittmccarten.com
Information in this message, together with any attachments, is intended only for the personal and confidential use of the
recipient(s) named above. This message may be an Attorney‐Client communication, and as such is privileged and confidential and
prohibited from disclosure. If you are not the intended recipient, you are hereby notified that you have received this message in
error, and that any review, dissemination, distribution or copying of this message, or of any attachment is strictly prohibited. If you
have received this message in error, please notify my office immediately by telephone and delete this message along with any
attachments, from your computer and return any hard copy printouts. No legal advice is being provided or implied via this
communication unless you are either a client of this office or an intended recipient of this message. Thank you.
From: Ben Oleson [mailto:oleson@communitygrowth.net]
Sent: Wednesday, February 02, 2011 3:55 PM
To: Michelle Clark
Subject: Commercial PUD application

Michelle‐
The Alexandria Township Planning Commission has asked that I consult with you about an application they heard on
Jan 24th and on which the Town Board is set to make a final decision on Feb 7.
The application was at Broken Arrow Resort, which is seeking to create a cooperative to own the property and the
units. The primary issue was in determining whether “converting” to a co‐op meant that the application would need
to be subject to the Residential PUD rules which are much more restrictive than Commercial PUD rules (a resort is
subject to the Commercial PUD rules).
By definition, a Residential PUD includes co‐ops, but a residential PUD is also to be nontransient residency:

1
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Residential PUD: “Use where the nature of residency is nontransient and the major or primary focus of the
development is not service‐oriented (i.e. residential apartments, manufactured home parks, time‐share
condominiums, townhouses, cooperatives, and full fee ownership residences would be considered as
residential planned unit developments.)”
A commercial PUD is for transient lodging, and includes camping parks:
Commerical PUD: “Uses that provide transient, short‐term lodging spaces, rooms, or parcels and their
operations are essentially service‐oriented (i.e. hotel/motel accommodations, resorts, recreational
equipment and camping parks, and other primarily service‐oriented activities are commercial planned unit
developments.)”
The Planning Commission, in the end, decided that they were going to treat this as a commercial PUD because they
were going to have covenants that limited use from April‐October. In practice, it is also likely that these units –
whether the cabins or the RV sites, will be used only intermittently by the shareholders in the CUP. There are also
provisisons for them to be rented out on a nightly or weekly basis when the shareholders aren’t there.
I had a number of conversations with DNR and Douglas Co about this, and we all seemed to agree that the issue of
these cooperatives where they are seasonal use and/or could be rented out were not fitting nicely into the
definitions. I wouldn’t say they gave us a total green light, but they basically both said they wouldn’t argue with us if
we did something reasonable.
So the Commission just wanted me to get your thoughts before the Town Board meeting next Monday – make sure
you didn’t see any major problems with it.
Thanks. Let me know if responding by Monday evening will be a problem.
Ben

Ben Oleson
Toll Free 866.900.3064 | Fax 866.924.1928
www.communitygrowth.com | www.strongtowns.org

2
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